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Whether the Enactment of an Ordinance to Abolish Municipal Nursery Centers
May Be the Subject of a Protest Suit
—dJudgment rendered by the First Petty Bench of the Supreme Court on
November 26, 2009—

Akihiro Otake”

Abstract
The first Petty Bench of the Supreme Court ruled on November 26, 2009 that the enactment of an
ordinance to abolish certain municipal nursery centers falls under an administrative disposition,
against which a suit (protest suit) may be filed pursuant to Article 3 of the Administrative Case
Litigation Act. This ruling is significant since it is the first case in which the Supreme Court
acknowledged the enactment of an ordinance, which is a legislative function of a local government
council, as being the subject of a protest suit. This paper has reviewed this ruling to a certain
extent by taking into consideration conventional theories and judicial precedents. The points
indicated in this paper include the following: that in this ruling, the judgment, which was made
as a prerequisite for determining whether the enactment qualifies as the subject of a protest suit
and which concerns the legal status of the children currently receiving childcare as well as their
parents, is also worthy of attention; that this ruling almost directly adheres to the standard for
determining qualification to be the subject of a protest suit, as extracted from the Supreme Court
judgment made on July 14, 2006; and that while this ruling can be said to be in line with the trend
in judgments to treat the question as to whether a matter may be the subject of a protest suit with
flexibility; however, certain issues with this ruling still remain unsolved.

(J.Aomori Univ. Health Welf. 11 : 111 — 119, 2010)
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T 2124 Ho B, DUFTIEEAIE LT, SBEa o8
FERHBIFORIE [Te (WE) ] OBT, FH - @l
DFATEIIWIET, ehbPib [HE o)l &
WO RTERRL S o Tz, HF - O ISERF TR
RENTWREETL, HAT 7ET7BHFICES R
THIHY %o

2) JEAIT@E TP 20 SFAE ARl it R S AR AR R O
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MEEE] 12 K AuE, 2003 (PR 15) 4210 H 1 HBIFET,
e RE T 12,236 fifk. FAEPRE BT 10,1565 ik, &
7122391 Mifk 72> 7225, 2008 ((FRE20) 4E10 H 1 H
BAETIX, AERERT 10935 fifk. RAERERT 11,963
Wik, Aat 22,898 gk & %o TV 5,
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fukushi/08/index.html)

3) =9 3 [ AVARBEITRMEREN RO LEMRE | B
TRREHE 347 5 (2007 4F) 17 ~ 18 HZ M, B, 20
. AR OO R~@H Y (FE4) ~iF10))
EEMZOT L TBOHEIRTH S,

4) KRBCHFSFR 16 (2004) 45 H 12 H¥EH7 B G
283 75 44 H,

5) RBEHIFE 18 (2006) 4F 1 H 20 H¥#EH# )5 B ik
283 7 35 Ho

6) RBHFEI PR 17 (2005) 4F 1 H 18 H¥I#EIH# )7 B ik
282 %5 74 H,

7) RBCEHIEEL 18 (2006) 4F 4 H 20 HHEH T B G
282 7 55 Ho

8) KRB H SR 17 (2005) 4F 10 A 27 H ¥ 6l 45 H
{6 280 %5 75 Ho

9) RBmHIR 18 (2006) 4F 4 H 27 HHIBIEREHR,
=9 - giiEER S0 3) 58 HLL T &,

10) UL HE SR 18 (2006) 4E5 H 22 HYIBI Y 4 4 X
1262 5 137 H,

11) SECRHEIP 21 (2009) 48 1 H 29 HHIFIRER 2057
56 Ho

12) Al HbE P 21 (2009) 4E9 H 28 Ho
(http://www.courts.go.jp/hanrei/pdf/20091006154411.
pdf)

13) THHDIENIT, Bl OBATE LR B H 21T 5
DEILD - ARDFE IS O LTI 2 ] o 5]
& LT B E TR 16 (2004) 43 H 30 H H i
R 1862 5 151 H. M #hige i 19 (2007) 42 H
27 HE 4 LAt fREE 1442 5 57 H. KRG IR 19
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14) M2 [ s hifrE gl (Reft) H4k
2009 4F 11 H 26 H & & #CH k| HHIRE 1R 398 =
(2010 4F) 13 H,
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iz MREFORE] (F14,2004 ) 28, 72,
REITEICB T 2 RSO » S N IRERT OB
b - REAbZ#H T 208 LT, 2 FW [RETT
ORI - DB OB - RE(LEH % T30
DI LTl Bl BRI BGHSE 225 5 (2008 4E) 155
BT,

16) #—/NHIIEAI30 (1955) 42 H 24 HR#E 9K 25
204 5, B, H—/INHIIFRI 39 (1964) 410 A 29 H
R4E 18 % 85 1809 HZ: i,

17) BARRE [ITBHEMERREOMH] J0E #1155
35 (1963 4F) 36 Ho 4Bl E 25/ % 7R
TR E LCOBEEE AR [EMATBCR RN O
FERL 1989 4F) 19 B (LLHE) . ¥HEe [HesEcHr
HBIE L 33 L E R 60 2 10 5 (2008 4F) 169 H 7 &6

18) BuLIZEA [PUEFRRORR ] SRR — - =7 HEE
& [ - EBRFFRFHEE O] (HARFtt. 1983 4F)
44 H,
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H.Ziha— MTEgkmAR) (2EM. 2009 45) 283 H.
FEEM TEEMSR T frEkEs: [E 2] (F
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229 5 52 H,
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5 2369 Ho

22) Bz X, REEEHE SR (R BEEaLE:
BEF I O E R ik B REE O MRS (el ETt,
1999 4F) 166 H LT,
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30) % - WiBESCE 25) 73 Ho

31) TS [IH RN 5 7k 8 S SR 7k 4 B A sl e 5 5
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11 H% 16 Ho

32) IWUARFER] [FANDER AL & — k5 ] (1) —7K
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33) w7 - G (4B TR ETRANE (5F 3 WUl
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34) MOBELE [z (F)] BE7+—7
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DR B & O — BT T VAR B BB IR S
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