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Constitutionality of Article 3, Paragraph 1 of the Nationality Law and
Judicial Remedies
— Judgment rendered by the Grand Bench of the Supreme Court on June 4, 2008 —

Akihiro Otake"

Abstract
On June 4, 2008, the Grand Bench of the Supreme Court of Japan ruled that Article 3, paragraph
1 of the Nationality Law (before amendment in December, 2008) allowing an illegitimate child
who was born to a Japanese father and a non-Japanese mother and is acknowledged by his/her
father after his/her birth to acquire Japanese nationality through a notification only when he/she
has obtained status as a legitimate child as a result of the marriage of his/her parents (when
legitimation has occurred) violated Article 14, paragraph 1 of the Japanese Constitution, and
that Japanese nationality should be granted to the appellants (plaintiffs) who have satisfied the
requirements apart from the legitimation requirement prescribed in Article 3, paragraph 1 of the
Nationality Law. This judgment is worthy of attention in two aspects, namely: that it was the eighth
case In the history of Japanese judicial review where the Supreme Court declared the relevant
provision unconstitutional; and that the Supreme Court expressed a certain view determining
that judicial remedies can be given. This paper overviews the history of the Nationality Law,
theoretical situations and a series of judicial precedents, and then reviews the judgment rendered
by the Supreme Court on the basis of judicial review criteria, the legislative purpose of Article
3, paragraph 1 of the Nationality Law, reasonable relevance between legislative purpose and the
measure, applicability and inapplicability of judicial remedies. Finally, this paper also refers to the
problems and future issues regarding the amended Nationality Law.

(J.Aomori Univ. Health Welf. 11:1 — 19, 2010)
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